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- For these reasons, I see no force in this peti-

The Addltlonal tion and I dismiss it with costs. Counsel’s' fee
Financial Com- Rs. 50. :

missioner, etc.

Bishan Narain

J.

1959

Sept., 30th

R. S.
SUPREME COURT
Before Sudhi Ranjan Das, Chief Justice and Sudhanshy
Kumar Das, A. K. Sarkar, K. Sg‘l;ba Rao, szayatullah
S. GURMEJ SINGH,—Appellant
versus

S. PARTAP SINGH KAIRON,—Respondent

Civil Appeal No. 324 of 1959.

Representation of the People Act (XLIII of 1951
Section  123(7)—Lambardar—Whether covered by a
clauses of Section 123(7)—“Revenue officer”, “Villa
accountant” and “other Village officers’—Meaning of—Int
pretation of Statutes—Construction of Sections of an
and excluding clauses.

Held, that lambardars being village revenue offic
are excluded from the operation of clause (f) of Secti
123(7) of the Representation of the People Act, 1951, wi
the result that they are freed from the disqualification i
posed by the provisions of the said clause.

Held, that a revenue officer is one who is employed if
the business of revenue, and the  term is comprehensmé
enough to take in all such revenue officers in the chain oif
heirarchy in the revenue administration of the State.

Held, that the enumerated officers in clause (f) of S¢
tions 123(7) of the Act and the like indicate precisely the
content and connotation of the words “village accountant”” "
The phrase “such as” immediately following the Words
“village accountants”, and the phrase “the like” follow",.w
the enumerated officers indicate that the examples aré
intended to provide a definition by illustration. .
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'Held, that “Other village officers” are village officers
other than the village accountants, The point to be empha-
sized is that unlike in the case of revenue officers, who in-
 clude officers whose jurisdiction is not confined to the res-
- pective villages alone, this category of officers are confined
~to those exercising jurisdiction within a village.

" Held, that it is an elementary rule that construction of
~.-a section of an Act is to be made of all the parts together
- and not of one part only by itself, and that phrases are to be
~ construed according to the rules of grammar. The legisla-
tive-device of exclusion is adopted only to exclude a part
| from the whole, which, but for the exclusion, continues to
| be part of it.

" Appeal by Special Leave from the Judgement and
Order, dated the 12th March, 1959, of the Punjab High Court

| in Civil Writ No. 170 of 1959.

For the Appellant : Mr. N. C. Chatterjee, Senior Advo-
cate, (Mr. Janardan Sharma, Advocate, with
him).

For the Respondent . Mr. G. S. Pathak, Senior Advo-
cate, Mr. H: S. Doabia, Additional Advocate-
General for the State of Punjab, (M/s. Gopal
Singh and P. S. Safeer, Advocates, with them).

JUDGMENT

; The following Judgment of the Court was
~delivered by

Susea Rao, J.—This appeal by special leave SUPP?

‘raises the question of true construction of-the pro-
visions of section 123(7) of the Representation of
the People Act, 1951, (hereinafter called “the Act”).

*The material facts may be briefly stated: Sardar
Gurmej Singh, the appellant, Sardar Partap Singh
Kairon, the present Chief Minister of the State of
Punjab and respondent herein, and others were
the contesting candidates in the general election
held in February, 1957, from the Sarhali consti-
tuency. The respondent secured the highest

Rao,

J.
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S. GurmeJ Singh number of votes and was duly declared elected to
S. Partap singh the Punjab Legislative Assembly. On April 11,

Kairon

Subba Rao,

J.

1957, the appellant filed an election petition (Elec-
tion Petition No. 22 of 1957), for the declaration
that the election of the respondent was void under

section 100 of the Act. It was, inter alia, alleged

by him that the respondent and his election
agent had appointed a number of persons
as the respondent’s counting and polling
agents at different centres and that the said persons
were, at the material time, working as lambardars,
and, therefore, the respondent was guilty of cor-
rupt practice within the meaning of section 123 of
the Act. The respondent denied the material
allegations made in the petition. On the
pleadings as many as 12 issues were framed,
and issues 3 and 8 were taken up for trial as pre-
liminary issues. Issue 8, which is the only rele-
vant issue for the present enquiry, reads:

“Is Lambardar a person in the service of
Government or is it covered by any of
the clauses of section 123(7) of the Re-
presentation of the People Act, 1951 ?”

The Election Tribunal held against the respondent

on both the preliminary issues. On issue 8 it held .

that a lambardar was a revenue officer and vilage
accountant in the service of Government within
the meaning of clause (f) of sub-section (7 of
section 123 of the Act. On the basis of the find-
ings on the preliminary issues, the Tribunal direct-
ed that the remaining issues be set down for
hearing. The respondent canvassed the correct-
ness of that order by filing a petition in the High
Court .of Punjab at Chandigarh under Articles 226
and 227 of the Constitution. The petition was
heard by a division bench of the Punjab High
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Court, consisting of Falshaw and Mehar Singh, JJ. S Gurme) Singh

The learned Judges by their order, dated Mach g Partsb Singh
12, 1959, confirmed the order of the Election Tribu- Kairon
nal on issue 3, but set aside its order on issue 8. o,, " r.. 5
The learned Judges held that “Lambardars are
undoubtely a class of revenue officers appointed by

the- Government for the purpose of collecting the

land revenue and receiving a statutory percentage

on the sums realised by them as their remuneration

for so doing, but whereas they were included along

with village accountants, who are called Patwaris

in this State and by other names set out in the sec-

tion in other' parts of India, they are clearly ex-

cluded by he provisions of clause (f).” Though the

scope of this finding was subject to some contro-

versy, it is clear that the learned Judges intended

to hold that, though a lambardar was disqualified

under the corresponding sub-section (8) of section

123 of the Act before it was amended in 1956, he

was excluded from the operation of that section by

clause (f) of sub-section (7) of the amended section.

On the basis of that finding. the High Court set

aside the decision of the Tribunal on issue 8 and
confirmed the same in other respects. The appel-

lant filed the present appeal by obtaining the

special leave of this Court.

Mr. N. C. Chatterjee, the learned Counsel for
the appellant, contends that g lambardar is both a
revenue officer and village accountant within the
meaning of clause (f) of sub-section (7) of section
123 of the Act, and, therefore, the respondent in
engaging the lambardars as his ccunting and poll-
ing agents for different centres in his constituency,
was guilty of a corrupt practice. On the other
hand, Mr. Pathak, the learned Counsel for the
respondent, contends that a lambardar is neither a
revenue officer nor a village accountant within the
meaning of the said clause.
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S. Gurmej Singh The question raised turns upon the relevant
S. Part:ia singh Provisions of section 123 of the Act. The said
Kairon section reads:

Subba - Rao, J. Section 123. Corrupt practices.—The follow-

ing shall be deemed to be corrupt
practices for the purposes of this Act : —

(7) The obtaining or procuring or abetting
to obtain or procure by a candidate
or his agent or, by any other per-
son, any assistance (other thap the
giving of vote) for the furtherance
of the prospects of that candidate’s
election, from any person in the
service of the Government and be-
longing to any of the following
classes, namely: —

(f) revenue officers including village
accountants, such as, patwaris,
lekhpals, talatis, karnams and
the like but excluding other
village officers.

Explandation.-—(1) In this section the expres-
sion “agent” includes an election agent,
a polling agent and any person who is
held to have acted as an agent in con-
nection with the election with the
consent of the candidate.

(2) For the purposes of clause (7), a person
shall be deemed to assist in the further-
ance of the prospects of a candidate’s
election if he acts as an election agent,
or a polling agent or a counting agent
of that candidate.




VOL. XIII] INDIAN LAW REPORTS 257

Under this section, so far as it is material to the S G“fmel Singh
present enquiry, a candidate cannot appoint a per- g Partap Singh
son as his election agent if such person is in the Kairon
service of Government and is one of the officers _ Rao. 4.
governed by clause (f) of sub-section (7). A

lambardar to be a disqualified officer should not

only be in the service of Government but should

be a revenue officer within the meaning of clause

(f) of sub-section (7) of section 123 of the Act. If

he was not one of the revenue officers within the

meaning of clause (f) of the said sub-section, the

question whether he was in the service of Govern-

ment would not arise for consideration. We shall,

therefore, proceed to consider whether a lambardar

is one of the officers covered by clause (f) of subp-

section (7) of section 123 of the Act.

Clause (f) of sub-section (7) of section 123 of
‘the Act mentions three categories of officers,
namely, (i) revenue officer; (ii) village accountants;
and (iii) other village officers. Who are the officers
that fall under each of these categories ? ‘

(i) Revenue Officers: Revenue officers are a
well-known class of officers who are entrusted
with the revenue administration of the various
~ States though there are some variations in regard
to nomenclatures and designations given to them
from State to State. They consist of an hierarchy
with the Revenue Board or a Commissioner at the
apex and the village officers at the bottom. Baden-
Powell in his book “Land-Systems of British
India”, Volume I, describes generally the
machinery of the British land administration at
p. 323. He points out the different officers that
are in charge of the revenue administration in the
various States at the Stale, district, taluk and vil-
lage levels. He allots different chapters for various
States and describes minutely the various limbs of
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S. Gurmej Singh the revenue administration in each of the States.
S. Partap Singn COMing to the Punjab State, he describes the

Kairon

Subba Rao,

J.

revenue officers with the following designations:
Financial ~Commissioner, Director of Land-
Records and Agriculture, the Commissioner, the
Deputy - Commissioner (Collector), Subordinate
Officers, Tehsil Officers and Village Officers. The
same pattern with slight variations prevails in the
other States. It may, therefore, be held without
contradiction that a revenue officer is one who is
employed in the business of revenue and the term
is comprehensive enough to take in all such
revenue officers in the chain of hierarchy in the
revenue administration of the State.

It is not necessary in this case to express our
opinion on the question whether the officers in the
service of a State or the Union, who are not in
charge of land revenue but are connected with
other sources of revenue such as customs, income-
tax or the like, fall within the category of “revenue
officers”.

(it) Village Accountants: The second group of
officers in clause (f) of sub-section (7) of section
123 of the Act are the village accountants, such as,
patwaris, lekhpals, talatis, karnams and the like.
A careful study of the functions of the enumerat-
ed officers discloses that they are only local
equivalents of a patwari. Clause (f) itself sup-
plies the dictionary to ascertain the meaning of
the words ‘village accountants”. The phrase
“such as” immediately following the words
“village accountants”, and the phrase “the like”
following the enumerated officers indicate that the
examples are intended to provide a definition by
illustration. To put it differently, the enumerat-
ed categories of officers and the like indicate pre-
cisely the content and connotation of the words
“village accountants”.
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(iii) Other Village Officers: Other village S G“”’;ej Singh
officers are obviously village officers other than the g partap Singn
village accountants. The point to be emphasized Kairon
is that unlike in the case of revenue officers, who o =2 "
include officers whose jurisdiction is not confined ’
to the respective villages alone, this category of
officers are confined to those exercising jurisdic-
tion within a village.

It is an elementary rule that construction of a
section is to be made of all the parts together and
not of one part only by itself, and that phrases are
to be construed according to the rules of grammar.
So construed the meaning of the clause is fairly
clear. The genus is the “revenue officers”, and
the “including” and “excluding” clauses connected
by the conjunction “but” show that the village
accountants are included in the group of revenue
officers, but the other village officers are excluded
therefrom. If X includes A but excludes B, it
may simply mean that X takes in A but ejects B.
It is not necessary in this case to consider whether
the inclusive definition enlarges the meaning of
the words “revenue officers”, or makes them ex-
plicit and clear, viz., that the enumerated officers
are within the fold of “revenue officers”; for, in
either construction the village accountants would
be revenue officers. But we cannot accept the
argument that what is excluded was not part of
that from which it is excluded, and that lambar-
dars were not revenue officers and yet had to be
excluded by way of abundant caution. If so, it
follows that the village officers, who included
lambardars, were excluded from the group of
revenue officers, with the result that they are
freed from the disqualification imposed by the
provisions of the said clause.

But it is said that this construction would
make the words “revenue officers” and the words
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8. Gurmej Singh “excluding other village officers” unnecessary, for,

v

S. Partap Sing

Kairon

Subba Rao,

J.

n, the same result could be achieved by enacting

simply “village accountants, such as, patwaris,
lekhpals, talatis, karnams and the like”. This
argument, if we may say so, overlooks the differ-
ence between the terms “revenue officers” and
“village officers”. “Revenue officers”, as we have
poined out, is a more comprehensive term and
takes in all officers who are employed in the
revenue business, whereas the jurisdiction of the
village officers is confined to their respective wvil-
lages. Village officers do not exhaust the content
of revenue officers, and even after their exclusion
there will be many revenue officers at higher
levels who would be governed by clause (f). 1If
this be the construction, every word used in the
clause is given a meaning and no words become
a surplusage.

Now let us test the correctness of the other two
interpretations of the section suggested by the
learned Counsel for the appellant. Firstly, it is
argued that the words “village officers” are used in
abundant caution in view of the long list of officers
enumerated in the earlier Act, lest the public
might interpret the word “like” in such a way as to
take in all the village officers who are not revenue
officers. To accept this argument is to impute to
the legislature want of precision. The words
“revenue officers”, in whatever sense they are
used, cannot ohviously comprehend officers who
are not revenue officers, and iin that situation there
is no necessity to exclude such officers from the
group of revenue officers. The legislative device
of exclusion is adopted only to exclude a part from
the whole, which, but for the exclusion, continues
to be part of it. This interpretation must be re-
jected as it involves the recognition of words which
are surplusage.
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Nor has the alternative construction any S. Gurmej Singh
higher merits. The genus, the argument pro-g¢ Parth Singh
ceeds, is the village accountants, and the exclusion Kairon
is from the category of village accountants only.
This construction suffers from two defects. Firstly.
village officers cannot be the species carved out of
the genus “village accountants”, for, the words
“village officers” have a wider connotation than
the words “village accountants”. To accept this
interpretation is to read *‘village accountants” as
“village officers”.  Secondly, if the words were
so substituted, both the groups of words ‘“village
officers” and “other village officers” become sur-
plusage, as the same result can be achieved by
enacting simply “revenue officers including the
enumerated officers; for, according to the learned
Counsel, the object of the inclusive clause is only
to bring in the enumerated officers. This inter-
pretation also deserves to be rejected for the
reason that its acceptance involves the re-writing
of the clause and the recognition of the unneces-
sary words therein. It also involves excluding
something from a category which ex hypothesi
does not include it; the exclusion in that view is
wholly redundant.

Subba Rao, J.

Learned Counsel for the appellant relied upon
the decision of this Court in Raje Bahadur K. C.
Deo Bhanj v. Raghunath Misra (1), and contended
that this Court has accepted the interpretation
which he seeks to put on clause (f). The ques-
tion raised in that case was whether the sarpanch
of a Grama Panchayat constituted under the
Orissa Gram Panchayats Act, 1948, was a person
in the service of the Government of the State of
Orissa. The Court held that sarpanch was not a
person in the service of the Government within
the meaning of section 123(7)(f) of the Act. That

() A.IR. 1959 S.C. 589 -
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S. Gurmej Singh conclusion was enough to dispose of the appeal

8. Partap
Kairon

Subba Rao,

J.

v. Singh but the Court considered also the alternative

argument that even if sarpanch was a person in
the service of the Government he was not one of
the officers covered by clause (f) of the said sub-
section. It was held that sarpanch was neither a
revenue officer nor a village accountant within
the meaning of the said clause. But in the course
of the judgment certain observations were made
in regard to the construction of the said clause on
which reliance is placed by the learned Counsel
for the appellant. The relevant observations are
found at p. 596, and they are as follows:

“Clause (f), in the first instance, speaks of a
person in the service of the Government
who is a revenue officer and then fur-
ther extends the class to village ac-
countants. The words ‘“such as
patwaris, lekhpals, talatis, karnams and
the like” are merely descriptive of the
words “Revenue officers including vil-
lage accountants”. Under clause (f)
it is essential that a person in the service

of the Government must be a revenue.

officer or a village accountant, by what-
ever name such officer or village ac-
countant may be described. The ex-
clusion of every other village officer
from the provisions of clause (f) com-
pels the conclusion that before this
clause can apply to a Sarpanch of the
Gram Panchayat under the Orissa Act
it must be proved that he is either a
revenue officer or a village accountant.”

1t is contended that the said observations show that
this Court interpreted the terms of clause (f) in a
manner different from that we have

indicated.
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While we have held that the words “such ag etc...,” S Gurmej Singh
and “the like” are only descriptive of village accoun- o Partf; Singh
tants, the observations extracted above seem to Kairon
suggest, that the said words are descriptive of ‘Ehe Subba Rao, J.
composite expression “revenue officers including

village accountants”. Even in that view, we do

not think that that excluding clause refers to vil-

lage accountants only and not to revenue officers.

The learned Judges were concerned with a sar-

panch, and they held that he was not a village

officer. If he was not a village officer, he was not

excluded from the category of revenue officers in

the clause, and therefore, the said clause would ap-

ply to him if he was a revenue officer or a village
accountant. Therefore, @ when the  learned

Judges said that it must be proved that sarpanch

was a revenue officer or a village accountant before

the clause could be applied o him they must have

used the words “ revenue officers” in the sense of

revenue officers within the meaning of that clause.

namely, revenue officers excluding other village

officers. That decision did not really proceed on an
interpretation of the excluding clause, but pro-

ceeded on the footing that the sarpanch of that

case was firstly not in the service of Government

and secondly not a revenue officer within the

meaning of the Act, because he did not perform .
revenue functions; nor was he g village account-

ant. Far the reasons mentioned, we hold, accept-

ing the plain meaning of the words used in the

section that lambardars, being village revenue

officers are excluded from the operation of clause

(f) of sub-section (7) of section 123 of the Act.

This leads us to the consideration of the ques-
tion whether a lambardar is a village accountant
within the meaning of the said clause.

The history of the village administration of
our country from the earliest times shows a clear
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8. Gurmej Singh demarcation of status and functions between a
s. Partap Singh Neadman and a patwari, known by different names

Kairon in different parts of our country. So for as the State
of Punjab is concerned, it is common case that
a village headman has all along been described as
a lambardar. Baden-Powell in hig book “Land Sys-
tems of British India”, Vol. I, describes a village

headman thus, at p. 21:

Subba Rao, J.

“Again, I may well use the English term
Headman to indicate the person who in
some forms of village tenure is an essen-
tial part of the community,— an here-
ditary officer of some consideration.
Even where such a person is not essen-
tial to the social constitution of the
village, the Government has generally
appointed or recognised a headman in
some form or other, because it is more

. convenient to deal with one man and
make him the medium of communica-
tion and the representat.ve.”

Speaking of a patwari, the learned author says, at
p. 22:

“Another very common Indian revenue term
is patwari, meaning the person who
keeps the village accounts, and above
all, looks after the maps and records
of rights, and registers changes in land
proprietorship and intenancies. Some
books call him ‘village accountant,
others ‘village registrar’, but neither
term is satisfactory. Synonymous with
Patwari (in Northern India and the
Central Provinces) is the name ‘Karnam’
in the South, and ‘Kulkarni’ in the
west.”
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In Vol. II of the said book, the learned author again 8. Gurmej Singh
. - . . . [AN
descrlbesﬁa ia_mbardar and a patwari in Punjab g pyap singn

in the following terms, at p. 740: Kairon

‘ i ‘ : Subba  Rao, J.
KIH the Pun ab, thQ headmar is st ’l(;‘d Subba ao
h

‘lambardar’. As many. :f not most. vi-
Hages have geveral sections, there arc
usually several ‘lambardars’, and thus
the advantage of representaiion of many
co-sharers by one man is to some ex-
tent lost. It is thought necessary, there-
fore. to have ag agent for a number of
representatives, a singie chief headman
with whom it is easier to communicate.
and who can be held respensible.”

Dealing with patwaris, the learned author says
at p. 733:

“This official is of the utmost importance to
the system. On his being duly trained
and being competent carefully to pre-
pave the village records and statistics,
really depends (in the last resort) the
hope of diminishing the labour and
trouble to the people which the recur-
rence of Settlement proceedings occa-
sions.”

The learned author mentions the other duties of
the patwaris at p. 735. The most important of the
duties of a patwari is the preparing and keeping
up of the Annual Land-Records. Historically, there-
fore, there is a clear demarcation between the status
and the functions of these two categories of officers.

The same pattern was followed in Puniab. The
Punjab Land Administration Manual, compiled
by Sir James Mac Duie, considered to be a standard
book on the subject, describes in detail the nature
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8. Gurmej Singh gnd the vespective duties of a village headman
S. partap singn 200 @ patwari.  Chapter VIII deals with the

Kairon duties of a village headman. A village headman
has duties to the Government and to the land-
owners and tenants of the estates in their relations
with the State.  His duties to the Government

are as follows:

Subba  Rao, J.

A. 1. To collect and pay into the treasury
the land revenue and all sums recover-
able as land revenue.

2. To report to the tahsildar—

{a) the deaths of assignees and pensioners,
and their absence for over a year;

(b) encroachments on, or injury to, Gov-
ernment property.

3 To aid-—

(a) in carrying out harvest inspections
surveys, the record of mutations
and other revenue business;

{Iy) in providing, on payment, supplies or
means of transport for troops and
officers of Government.

F2. Duties to land-owners and tenants of
estate:
1. To acknowledge every payment re-
ceived from them in their parcha
books.

2. o collect and manage the common
village fund (malba), and account
to the share-holders for all receipts
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and expenditure.—(Since 1953 the 5 (tivmel Singh
. + . /

lambardar has been relieved of this o iy singn

duty, as. at present. there are no Kairon

cornmon lands.) o e 1

One of the other chicf duties ol a hcadman is ¢

aid in the prevention and detection of crime.

The duties of a patiwaris ave given in Chapter
VII of the said Manual.  His three chicf duties
are:

(1) The maintenance of a record of the crops
grown at everyv harvest:

(2) the keeping of the record of rights up tu
date by the punctual record of muta-
tions; and

(3) the accurate preparation of statistical
returns embodying the  information
derived from the harvest inspections,
register of mutations. and record of
rights.

Chapter X1 of the said Manual describes 1he parti-
culars of the registers kept by o patwari. They
are ;

(1) Area statement or malan rakba.

(2) Kharif crop statement or jimswar.

(3) Rabi crop statement or jinswar,

(4) Revenue account or jama wasil baki.

(b) Statement of transters of righls of
owners and occupancy tenants.

(5-A) Statement of sales and mortgages of
ownership by classes of land.




8. Gurmej Singh

v

S. Partap Singh

Kairon

Subba Rao,

J.
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(6) Statement of ownership, mortgages and
revenue assignments.

(7) Statements of cultivating occupancy.

(8) Statement of rent paid by tenants-at-
will.

{9) Statement of agricultural stock.

For better particulars of the respective duties of a
village headman and a patwari, the provisions of
the Punjab Land Revenue Act, 1887 (Act XVII of
1887), and the Rules made thereunder, particularly
r. 20 thereof and Chapter III of the Punjab ILand -
Records Manual may conveniently be referred to.

A comparative study of the respective duties
of a village headman and g patwari brings out
the distinction between the two, namely, that
the former is not only an agent of the State in the
village but also the recognised representative of
the village. and the latter is a comparatively minor
officer entrusted with the duty of maintaining the
accounts and other relevant records pertaining to
the revenue business.

With this background the Parliament passed
s. 123 of the Act. Originally s. 123(8), which
corresponded to s, 123(7) of the Act, read as
follows:

“123. Major corrupt practices—The fol-
lowing shall be deemed to be corrupt
practices for the purposes of this Act:—

(8) The obtaining or procuring or abet-
ting or attempting to obtain or
procure by a candidate or his
agen{ or, by any other person with
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the connivance of a candidate or his
agent, any assistance for the fur-
therance of the prospects of the
candidate’s election from any per-
son serving under the Government
of India or the Government of any
State other than the giving of vote
by such person.

Explanation—For the purposes of this
clause—

(a} a person serving under the Govern-
ment of India shall not include
any person who has been declar-
ed by the Central Government to
be a person to whom the provisions
of this clause shall not apply:

(b) a person serving under the Govern-
ment of any State shall include a
patwari, chaukidar. dafedar, Zail-
dar, shanbagh, karnam  talati.
talari, patil. village munsif, village
headman or any other village offi-
cer, by whatever name he is called,
employed in that State, whether
the office he holds is a whole-time
office or not. but shall not include
any person (other than any such
village officer as aforesaid) who has
been declared by the State Govern-
ment to be a person to whom the
provisions of this clause shall not
apply”.

Under this section, obtaining assistance from any
person serving under the Government was a cor-
rupt practice, and all the village officers were.
by inclusive definition, declared to be persons

S. Gurmej Singh
.
S. Partap Singh
Kairon

Subba Rao, J.
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S. Gurmej Singh serving under the Government. The list of

8. Parta

v

Kairon

Subba

Rao,

J.

» singn Village officers given in the section included a pat-

wari and similar officers and also a village head-
man and similar officers. For reasons best known
to the Parliament. that section was amended in
1956, Section 123(7)(f) as amended in 1956 has
already been extracted. Under this clause, village
officers other than village accountants such as
patwaris. etc. were excluded from the definition
of revenue officers. When Parliament, with the
knowledge of the clear distinction between the

- two categories of officers, expressly included the

-one within the definition of revenue officers and
excluded the other village officers from it it
would be unreasonable to construe the clause in
such a way as to include the village headman in
the category of village accountants. It would be
doing violence to the language used in the clause;
for. the words “village accountants”. as defined
in the clause, have acquired a secondary meaning
hy convention and statulc.

It is said that there cannot be any logical
hasis for disqualifying a patwari and qualifying a
hecadman in the matter of elections, for, the
argument proceeds. a headman has greater in-
fluence on the electorate than a patwarl
This Court is not concerned with the policy under-
lying the statute, but only with the expressed
intention of the Parliament. Clause (f) of sub-s.
(7) of s. 123 was amended by Act LVIII of 1958,
and the amended clause runs as follows:

S. 123(7). (f): revenue officers other than
village revenue officers known as lam-
bardars, malguzars. patels, deshmukhs;
or by any other name, whose duty is to
collect land revenue and who are re-
munerated by a share of or commission
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on. the amount of land revenue collect- S Gurmej Singh
; . ) .
ed by them but who do not discharge s p,.1ap singn

any police functions’.

Under the amended clause. lambardars are
apparently excluded from the definition of ‘‘re-
venue officers”. We are referring to this latest
amendment not as a help to the constrution of the
clause, but to meet the argument that there
could not have been any policy underlying the
distinction between the said two categories of
village officers. The fact that Parliament in its
latest amendment has prima facie sustained the
distinction may be an indication that in its view
there is relevant difference between a lambardar
and village accountants. We would. therefore,
hold that a village headman cannot be brought
within the words “the like™ in the said clause.

In this view. it is not necessary to express our
opinion on the guestion whether a lambardar is a
person in the service of the Government within the
meaning of s, 123(7) of the Act.

Before parting with this case, we must ex-
press our feeling that the final disposal of the
election petition should not have heen delayed so
long. The elections were held cn February 24,
1957. the respondent was declared elected on
February 25, 1957, and the election petition was
filed on April 11. 1957. Though 2} years have
elapsed, the petition has not yet been finally dis-
posed of. We hope that the election petition
would be disposed of on other issues as ex-
peditiously as possible.

In the result, the appeal fails and is dismissed
with costs.

BR.T.

Kairon

Subba Rao, J.
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SUPREME COURT

Before Sudhanshu Kumar Das, A. K. Sarkar ¢nd
M. Hidayatullah, JJ.

ROMESH CHANDRA ARORA,

Appellant.
versus
THE STATE.-—Respondent,

Criminal Appeal No. 70 of 1957.

Code of Criminal Procedure (V of 1898)—Sections 423,

439 and 526—Person convicted by magistrate—High Court
issuing notice for enhancement of sentence suo moto—Con-
victed person jiled appeal before the Sessions Judge before

issue of notice by the High Court—High Court transfering

appeal to itself and after dismissing appeal enhanced sen-
tence—Procedure followed by the High Court—Whether
legal.

Held, that the High Court called for the record in order
to satisfy itself as to the propri:ty of the sentence passed
by the magistrate under Section 439(2) of the Code of
Criminal Procedure without heing aware that a few days
earlier the appellant had preferred an appeal to the Sessions
Judge. Later on the High Court transferred the appeal
pending before the Sessions Judge to itself in exercise of
the powers under Section 526(I) (e) (iii) and heard the
appeal and the notice of enhancement together. The whole
case against the appellant was, therefore, at large before
the High Court and when the High Court was itself in
seizin of the appea', the inferior court from whose decision
the appeal was being heard was clearly the court of the
magistrate who convicted and sentenced the appellant. If
the High Court was not aware of the filing of an apveal, it
was open to it to call for the record of the proceeding before
the Magistrate in order to setisfy itself whether the sen-
tence passed was a proper cne or not. When, however, it
was brought to the notice of the High Court that an appeal
was pending before the Sessions Judge of Delhi, it could
order that the avpeal be withdrawn to the High Court so
that the appeal and the rule could be heard together. After
the appeal was validly transferred for hearing to the High
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Court, it was open to the High Court 1o enhance the sen-
tence in exercise of its revisional power under Section 439,
Criminal Procedure Code, when it dismissed the appeal on
merits after hearing the appellant. There can be no doubt
in the present case that the appeliant has had an oppor-
tunity of being heard both as to the correctness of his con-
viction and the propriety of the sentence. It is not possible
to hold that the High Court committed an illegality in adopt-
ing the course which it did.

Held, that the usual practice is that when an appeal is
pending before an inferior court, the High Court exercises,
if necessary, its powers of revision after the appeal has
been disposed of. There may, however, be exceptional
cases where the ends of justice require that the appeal it-
self be heard by the High Court and in such a case it is
open to the High Court to exercise its powers of revision
under Section 439, Criminal Procedure Code, of enhancing
.the sentence after having heard and dismissed the appeal.

Appeal from the Judgment and Order dated the 21st
December, 1956, of the Punjab High Court (Circuit Bench)
at Delhi in Criminal Appeal No. 488-C of 1956 and Criminal
Revision No. 659-C of 1856.

- For the Appellant : Mr. N. C. Chatterjee, Senior Advo-
cate, (Mr. Vir Sen Sawhney; Advocate. with
him).

For the Responcent : Mr. H. R. Khanna, R. H. Dhebar
and T. M. Sen, Advocates.

JUDGMENT

The following Judgment of the Court was
delivered by

5. K. Das, J.—This is an appeal on a certificate
granted by the Punjab High Court under Art. 134
(1) {c) of the Constitution,

The facts giving rise to the appeal are some-
what sordid and we shall set out such of them
only as are relevant to it. On December 14, 1954 a
person whom we shall refer to ag X submitted a

S. K. Das, J.
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Romesh Chandra wyitten report to the Superintendent of Police,

A‘:fm Delhi City. to the effect that one of his daughters

The State was being molested and threatened by the ap-

7 _ pellant and that he had received letters of an
S. K. Das, J. . . ] )

objectionable nature from him “for the purpose

of blackmailing and extorting money”. Some

of these Jetters were shown to the Superintendent

of Police. The latter sent the report to the Sta-

tion Officer, Karol Bagh police station, with a

direction to register a case under s. 506, Indian

Penal Code, and investigate it. The Station Offi-

cer investigated the case and submitted a charge-¢

sheet against the appellant. He also took in

charge some of the letters said to have been re-

ceived by X. They contained a reference to

photgographs of a daughter of X, and at least

one of the letters said that a sample

photograph was being enclosed with it. These

photographs it appeared subsequently in evi-

dence, were taken in the nude and were of a

character which, if made public, would un-

doubtedly compromise the reputation of the girl

as well as of her father. X said inevidence that he

first tried to persuade the father and other relatives

of the appellant to exercise their influence on the

appellant so as fo put a stop to the blackmail.

He, however, failed to get any sympathetic res- |

ponse form them. In November, 1954, he met the

appellant and requested him to behave properly;

the appellant, however, said that it was his pro-

fession to extort money by blackmail through

girls and he further threatened that he would

circulate the photographs to the relatives of the

girl wunless “hush money” was paid. The

appeliant was tried on a charge under s. 506, Indian

Penal Code, by the learned Magistrate exercising

first class powers at Delhi. The learned Magist-

rate found that the appellant took indecent photo-

graphs of the girl by showing false love to her,
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and threatened X, in letters writlen to hirmn. with Romesh Chandra
. . . 1 . . ) Arora

publication of the photograpns with intent to ex- -

tort money from the latter. He accordingly con-  The Sw'c

victed the appellant and sentenced him to rigo-

rous imprisonment for one vear. This was on

May 18, 1956,

5 K. Das 1

On June 9. 1956 the appellant preferred an
appeal from his conviction and sentence to the
Sessions Judge of Delhi. It appears, however.
that on June 14. 1956, Kapur, J. of the Punjab
High Court ( as he then was) suo motu called for
the record of the case on reading a report thereof
in a newspaper, and directed the issue of a notice
to the appellant to show cause why the sentence
should not be enhanced. Presumably. this action
was taken under the provisions of ss. 435 and 439
of the Code of Criminal Procedure. On August
17, 1956 the appeal pending before the Sessions

" Judge of Delhi was transferred to the High Court
itself for hearing. We again presume that this
order was passed under the provisions of s. 526 (1)
(e) (iii) of the Code of Criminal Procedure, be-
cause neither the order dated June 14. 1956, nor
the order dated August 17. 1956, have been printed
in the paper-book and the exact terms of the two
orders have not been made available to us. The
High Court heard together the appeal and the rule
for enhancement. By a judgment pronounced on
December 21, 1956, it affirmed the finding of the
learned Magistrate. upheld the conviction, dis-
missed the appeal. and enhanced the sentence to
two years’ rigerous imprisonment. On or about
January 10, 1957. an application was moved on
behalf of the appellant for a certificate that the
case was a fit one for appeal to this Court in which
it was alleged (1) that on the finding of the lcarned
Magistrate affirmed by the High Court, the appe!-
lant could only be found guilty of the offence
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Romesh Chandra ynder s. 384 read with s. 511, Indian Pengl Code,

Arora
V.
The State

S. K. Das, J.

for which the maximum punishment was
18 months only; (2} that the High Court
could not issue & notice for enhancement
of the sentence when an appeal from this
conviction and sentence was pending before the
Sessions Judge; (3) that the order transferring the
appeal to the High Court was not wvalidly made
and. in any case, it was improperly made without
issuing a notice to the appellant; and (4) that the
procedure adopted had deprived the appellant of
his right of getting first a decision from the court
of appeal and then another from the High Court
in the exercise of its revisional jurisdiction. By
an order dated January 14, 1957, Falshaw, J. of the
Punjab High Court gave the necessary certificate.
He said in his order that though the grounds men-
tioned above were not urged before him at the
time when the 2opeal aand the rule for enhance-
ment of sentence were heard by him. it appeared
to him that the grounds could be legitimately
raised and the case was, therefore, a fit one for
appeal to the Supreme Court. The present appeal
has come before us on that certificate.

Learned counse! for the appellant has urged
before us the same four grounds which were taken
on his behalf while asking for a certificate "under
Art. 134(1)(c) of the Constitution..

We proceed now to consider these grounds in
the order in which we have stated them. Learned
counsel for the appellant hag drawn our attention
to the charge framed against the appellant by the
learned Magistrate. That charge said, in effect,
that in the vears 1953 to 1954 the appellant com-
mitted criminal intimidation by threatening X
and his daughter with injury to their reputation
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by publication of the nude photographs, with in-
tent to cause alarm to ‘Lhem. It is pointed out
that there was no reference to blackmail or ex-
tortion in the charge. The argument before us
is that the charge mentioned that the intent was
to cause alarm only to X and his daughter, but
the finding was that there was an attempt to ex-
tort money from X on the threat of publishing the
objectionabie photographs. It is contended that
on this finding the conviction of the appellant
under s. 506. Indian Penal Code, was bad; he
might have been found guilty under s. 384 read
with s. 511, Indian Penal Code, if a charge were
properly made under those sections.

We are unable to accept this contention as
correct. We agree with the High Court that the
charge framed against the appellant was not as
clear as it might have been. It stated. however,
that the offence of criminal intimidation was com-
mitted by threatening X and hig daughter with in-
jury to their reputation by having the indecent
photograpns published; the intent mentioned was
to cause alarm to X and his daughter. The real
intention, as disclosed bv the evidence accepted
by the tria]l Magistrate and th F{xoh Court, was
to force X to pay “‘hush money”. Section 506 is
the penal section which states Lhe punishment for
the offence of criminal intimidation; the offence
itself is defined in s. 503. Leaving out what is not
necessary for our purpose. the section last men-
tioned is in two rarts; the first part refers to the
act of threatening another with injury to his per-
son, reputation or property or to the person or re-
putation of anyone in whomn that person is interest-
ed; the second part refers to the intent with
which the threatening is done and it is of two
categories: one is intent to cause alarm to the per-
son threatened, and the second is to cause that

s
2

-3
~1

Romesh Chandru
Arora
T,
The State

S. K. Das. J.
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Romesh Chandra person to do any act which he is not legally bound

Arora

.
The State

S. K. Das, J.

to do or to omit to do any act which that person is
legally entitled to do, as the means of avoiding the
execution of such threat. On the findings arrived
at against the appellant, the first part of the sec-
tion is clearly fulfilled; and as to the intent it
comes more properly under the second category,
that is, to cause X to do any act (in other words,
to pay hush money) which he was not legally
bound to do as a means of avoiding the execution
of the threat. It is perhaps correct to say that
the threat of publication of the photographs must
have also caused alarm to X; but the real intention
of the appellant appears to have been not so much
to cause alarm only as to make X pay “hush
money” to him. It is not unoften that a parti-
cular act in some of its aspects comes within the
definition of a particular offence in the Indian
Penal Code, while in other aspects, or taken as a
whole, it comes within another definition. There
are obvious differences between the offence of
extortion as defined in s, 383 and the offence of
criminal intimidation as defined in's. 503. It is
unnecessary to dilate on those differences in the

- present case. All that we need say is that on the

finding of the learned Magistrate, which finding
was affirmed by the High Court, the appellant
was clearly guilty of the offence of criminal in-
timidation. We. therefore, hold that the con-
viction of the appellant under s. 506 is correct.
We further agree with the High Court that no pre-
judice was caused to the appellant by reason of the .
defect, if any, in the charge as to the intent of the
appellant. He was fully aware of the case made
by the prosecution and had full opportunity of
rebutting the evidence given against him.

We now go to the second point. Learned.
counsel for the appellant has drawn our attention
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to ss. 435 and 439 of the Code of Criminal Pro-
cedure. Leaving out what is not essential for our
purpose, s. 435 states in substance that the High
Court may call for and examine the record of any
proceeding before any inferior criminal court
situate within the local limits of its jurisdiction for
the purpose of satisfying itself as to the correct-
ness, legality or propriety of any finding, sentence
or order recorded or passed and as to the regularity

of any proceedings of such inferior court. Section
439 then states (we are again leaving out what is
- not essential for our purpcse) that in the case of
.. a proceeding the record of which has been called
wfor by the High Court, it may in its discretion ex-
rcise any of the powers conferred on a court of
-~appeal and may enhance the sentence. In the
..-case under our consideration it is obvious from
‘“the materials on the record that the High Court
-called for the record on June 14, 1956, in order to
satisfy itself as to the propriety of the sentence
‘passed by the learned Magistrate, and on the
‘materials placed before us it is not possible to say
that the High Court was aware that a few days
earlier than June 14. 1956, the appellant had pre-
ferred an appeal to the Sessiong Judge of Delhi.
> The argument before us is that when an appeal
: was pending before the Sessions Judge, the High
- Court had no power to call for the record of the
proceeding of the learned Magistrate in order to
satisfy itself about the propriety of the sentence

- passed. Learned counsel has put his argument in
the following way. Firstly, he submits that the
sentence passed by the learned Magistrate was
itself one of the points for consideration in the
appeal before the Sessions Judge and the question

of the propriety of that sentence could only arise
after that appeal had been disposed of. Secondly,

he submits that the expression “any proceedings

of such inferior court” in s. 435 cannot refer to the

Romesh Chandra
Arora
.
’ The State

S. K. Das, J.
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Romesh Chandra court of the Magistrate when an appeal was pend-

Arora
. .
The State

S. K. Das, J.

ing before the Sessions Judge. Learned counsel
submits that in the circumstances of this case the
power to call for the record of any proceeding be-
fore any inferior criminal court given by s. 435
could be exercised only in respect of the proceed-
ing before the learned Sessions Judge of Delhi
after the latter had dealt with the appeal. We
do not think that these contentions are correct.
Firstly, these contentions do not take notice of
what happened on August 17, 1956, when the
appeal pending before the Sesions Judge of Delhi
was transferred to the High Court itself for hear-
ing. Assuming that, that order wag vaild, and we
shall presently give reasons for holding that it was
a vaild order of transfer, the legal position was
really this: the High Court had before it the

appeal preferred by the appellant as also the rule -
for enhancement of the sentence which had been”

issued after calling for the record under s. 435,
Criminal Procedure Code. It is necessary to
mention here that sub-s. (2) of s. 439 says
that no order under s. 439 shall be made to
the prejudice of an accused person unless he
has an opportunity of being heard either personal-

ly or by pleader in his own defence, and sub-

section (6) says that when an opportunity is
given to a convicted person to show cause why his
sentence should not be enhanced, he will be en-
titled also to show cause agaist his conviction,
The notice to show cause why the sentence should
not be enhanced was issued in the present case by
reason of the provisions of sub-s. (2) of s. 439, and
in showing cause the appellant was entitled to
show that the conviction itself was wrong. The
whole case against the appellant was, therefore,
at large before the High Court. In the circum-
stances of this case there is no point in the dis-
tinction which learned counsel for the appellant
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is seeking to make as to the meaning of the ex-
pression “such inferior court”; for, when the
High Court was itself in seizin of the appeal, the
inferior court from whose decision the appeal was
being heard was clearly the court of the Magis-
trate who convicted and sentenced the appellant.
‘After the appeal had been transferred from the

“file of the Sessions Judge of Delhi the latter was

sider that learned counsel for the appellant is
t in limiting the scope of s. 435 in the way
gested by him. If the High Court was not
dware of the filing of an appeal it was open to it
‘$call for the record of the proceeding before the

agistrate in order to satisfy itself whether the
tence passed was a proper one or not.
en, however, it was brought to the
ee of the High Court that an appeal was
ding before the Sessions Judge of Delhi, it
d order that the appeal be withdrawn to the
High Court so that the appeal and the rule could
beheard together. We are unable to hold that
M High Court committed any illegality in
ting the course which it did.

" We must make it clear that we are not con-
élderlng in the present case the question whether
in ‘exercise of the combined powers of appeal and
revlslon it is open to the High Court to set aside
an Order of acquittal. That is a different question
altogether one aspect of which was dealt with by
the Privy Councilin Kishan Singh v. The King
- Emperor (1). Some of the earlier decisions of
~ Indian High Courts on that question were refer-
| red to by their Lordships. The later decisions on
the same question were briefly summarised in a
decision of the Patna High Court, Ambika Thakur

(1) ILR. 50 Mad. 722

Romesh Chandra
Arora
L.
The. State

S. K. Das, J.

longer in the picture. Secondly, we do not

44
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Romesh Chandra qnd others v. Emperor (1), As we are not deal-

Arora

v.
The State

8. K. Das, J.

ing with the question of the power of the High
Court to set aside an acquittal in exercise of the
combined powers of appeal and revision, no use-
ful purpose will be served by reviewing the de-
cisions on that question. It is sufficient to state
that there is clear authority in the decision of the
Privy Council In re Chunbidya and others (2),
that in the exercise of its revisional powers under
s. 439, Criminal Procedure Code, a High Court
upon having the record of a criminal proceeding
brought to its notice on an appeal from the con-
viction therein, can call upon the appellant .tof
show cause why the sentence should not be en-
hanced, and having heard and dismissed the
appeal can forthwith enhance the sentence under
that revisional power although precluded by s.
423, (as it stood prior to its amendment in 1955)
from doing so in the appeal. It is true that the
appeal in the present case was originally prefer-
red to the Sessions Judge of Delhi and was sub-
sequently transferred to the High Court. To that
extent, the present case can be distinguished from
the facts of the case which the Privy Council was -
considering In re Chunbidya and others (2). We
do not, however, think that, on principle, the
distinction is of any materiality. Provided the
appeal was validly transferred for hearing to the
High Court, it was open to the High Court {o en-
hance the sentence in exercise of its revisional-
power under s. 439, Criminal Procedure Code,
when it dismissed the appeal on merits after
hearing the appellant. There can be no doubt in
the present case that the appellant has had an
opportunity of being heard both as to the correct-
ness of his conviction and the propriety of the
sentence.

(1) A.LR. 1939 Pat, 611
@) 62 LA. 36
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Section 423, Criminal Procedure Code, deals R(’mes: Chandra
with the powers of the appellate court in disposing gom
of an appeal. This section was amended by the The State
Code of Criminal Procedure (Amendment) Act, S. K Das 3
1955 (26 of 1955) which came into force on January T
1, 1956, and sub-s. (1A) was added which says that
where an appeal from a conviction lies to the High
Court, it may enhance the sentence notwithstand-

Ing anything inconsistent therewith contained in
¢l (b) of sub-s. (1). We wish to make it clear that
we are not basing our decision on the provisions
of sub-s. (1A). Those provisions do not apply
in the present case, because an appeal from the
canvmhon of the appellant did not lie to the High
Gourt, but lay to the Sessions Judge of Delhi.
“The appeal came to the High Court on a valid
offder of transfer made under s. 526, Criminal Pro-
cedure Code. We are basing our decision on the
spower of the High Court to enhance the sentence
' a‘bder s. 439.Criminal Procedure Code, after hav-
lng given the appellant an opportunity to show
. cause in the matter of his conviction as well as
sentence. he decision of the Privy Council in In re
Chunbzdya and others (1), was a decision with
reference to s. 423 as it stood before its amend-
ment in 1955. If in ‘the present case an appeal
from the conviction lay to the High Court, it
would have been unnecessary for the High Court
to invoke its powers under s. 439, Criminal Pro-
cedure Code. It could act under its powers under
sub-s. (1A) ~of s. 423, Criminal Procedure
Code. As, however, the appeal came to
the High Court on an order of transfer, the High
Court had before it the appeal as well as the rule
asking the appellant to show cause why the sen-
tence should not be enhanced. It was necessary,
therefore, for he High Court to consider both
the appeal and the rule and thlS the High Court

T () 62 LA 36
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‘Romesh Chandra did in the judgment which it pronounced on

Arora
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December 21, 1956. ,

Now, as to the order of transfer. The pro-
visions of 5. 526, Criminal Procedure Code,
appear to us to be a sufficient answer to the con-
tention urged on behalf of the appellant. It
states, inter alia, that whenever it is made to
appear to the High Court that such an order is
expedient for the ends of justice, the High Court
may order that any particular case or appeal be
transferred to and tried before itself. This i4
stated in express terms in s. 526 (1) (e) (iii) and
sub-s. (3) of s. 526 states expressly that the High
Court may act on its own initiative in passing
such an order. In this particular case the High
Court had the further circumstance that it had
earlier issued a rule for enhancement of sentence,
without knowing perhaps that an appeal had been
filed to the Sessions Judge of Delhi a few days
earlier. When this latter ecircumstance was
brought to the notice of the High Court, it thought
it expedient for the ends of justice to transfer the
appeal to the High Court. We are unable to
agree with learned counsel for the appellant that
the High Court committed any illegality in pas-
sing the order of transfer. It is true that the re-
cord does not disclose that any notice was issued
to the appellant before the order of transfer was
made. It was open to the High Court to act on
its own initiative and the appellant can make no
grievance of the order of transfer on the ground
of prejudice, because the appellant was fully
heard both as to the correctness of his conviction
and the propriety of the sentence originally pas-
sed against him by the learned Magistrate.

As to the last point that the procedure adopt-
ed had deprived the appellant of his right of getting

g;




VOL. XIII] INDIAN LAW REPORTS 285

- first a decision from the court of appeal and Romeilr ;igandra

then another from the High Court in the exercise ».

of its revisional jurisdistion, we do not think that The State
there is any substance in it. The High Court had ="
validly before it both the appeal and the rule for ’
enhancement of sentence. It heard the appellant

fully with regard to both. Therefore, no question

arises of depriving the appellant of any of his

rights under the Code of Criminal Procedure.

In conclusion, we wish to add that we have
considered in the present case the question if the
High Court committed any illegality in passing
the two orders, one on June 14, 1956, and the other
on August 17, 1956. We have held that the High
Court committed no illegality. Nothing said in
this judgment should be taken as commending or
encouraging a departure from the usual practice
which, we understand, is that when an appeal is
“ pending before an inferior court, the High Court
exercises, if necessary, its powers of revision after
. the appeal has been disposed of. There may,
however, be exceptional cases where the ends of
Jjustice require that the appeal itself be heard by
‘the High Court and in such a case it is open to the
High Court to exercise its powers of revision
under s. 439, Criminal Procedure Code, of enhanc-
ing the sentence after having heard and dismis-
sed the appeal. The present case was an ex-
ceptional case of that nature and we do not think
that the procedure adopted by the High Court
was in any way illegal or prejudicial to the
appellant. We find no good grounds for inter-
ference by this Court.

Accordingly, we hold that the appeal is de-
void of merit and direct that it be dismissed.

B.R.T.




